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I. Introduction 

The Indian Residential School Settlement Agreement (“IRSSA”) provides compensation to residential 
school survivors in one or two ways.  The Common Experience Payment (“CEP”) is available to any 
former student who resided at a residential school.  The CEP compensates for all aspects of the 
residential school experience other than the compensable acts of abuse in the Independent Assessment 
Process (“IAP”).  The IAP, as we know, does not compensate for all types of abuse suffered at 
residential school.  If it did, there would be many tens of thousands of claims taking decades to resolve 
with great financial resources dedicated to administration instead of to survivors themselves.  Instead, 
the IAP provides compensation only for certain types of “serious” abuse. 

The IAP is modeled on Canada’s former Alternative Dispute Resolution (“ADR”) process but there 
are some important changes.  These important changes include the introduction of a “complex track” 
and a new category of compensable abuse, to be handled within the complex track, known as Other 
Wrongful Acts (“OWA”). 

The IAP is a self-contained rule book for determining whether a specific act of abuse is eligible for 
compensation within the IAP and, if so, how much compensation is to be paid.  It was developed by 
the parties to the IRSSA and then approved by the courts and survivors.  The IAP is an imperfect  
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document and one aspect of the IAP that is somewhat ill-defined is the OWA category.  The best the 
parties could do was recognize the seriousness of the acts identified in the category, leaving the 
application of the eligibility criteria to adjudicators. 

A number of OWA claims have now been adjudicated but the decisions are not publicly available.1  
The current lack of access to OWA decisions makes giving survivors accurate advice about the OWA 
category difficult. 

The purpose of this paper is to provide IAP practitioners with guidance on what is necessary for an 
IAP claimant to meet the technical criteria of the OWA category.  There are two “branches” in the 
OWA category.  I will refer to the first branch as the “persistent physical abuse branch” and to the 
second branch as the “psychological abuse branch.”  I will give my thoughts on what is necessary to 
meet the criteria set out in the IAP for both types of OWA claims, with reference to the six successful 
complex track claims brought by my office and to one other successful complex track decision that has 
been shared with me. 

II. Context 

To truly understand the OWA category requires a look back to ADR as the introduction of the OWA 
category can be seen as an attempt to address certain flaws in ADR.   

The ADR process also provided compensation to survivors who suffered certain types of serious 
abuse.  However, ADR focused only on individual acts.  In the case of physical abuse, ADR looked 
exclusively at whether an individual act caused a defined type of injury or exceeded a defined standard 
of the day.  In the case of psychological abuse, ADR looked exclusively at individual acts of wrongful 
confinement.  Claims involving only physical abuse that exceeded the defined standard of the day 
and/or wrongful confinement were dealt with in “Model B” of the ADR process.  The maximum 
compensation available in Model B was $3,500. 

ADR did not adequately recognize the seriousness of persistent physical abuse and other types of 
abusive conduct that often caused very serious psychological consequences.  The IAP corrects this flaw 
by allowing adjudicators to look at a series of events in the persistent physical abuse branch and at 
other types of wrongful conduct in the psychological abuse branch of the OWA category. 

Against this backdrop, it is important to consider each of the elements in both branches of the OWA 
category.  This paper looks first at the persistent physical abuse branch and then at the psychological 
abuse branch of the OWA category.  As each branch requires the claimant to establish that the 
wrongful acts caused serious psychological consequences, causation of harms will be dealt with 
separately. 

III. The Persistent Physical Abuse Branch 

The persistent physical abuse branch of the IAP is defined as follows: 

Being singled out for physical abuse by an adult employee or other adult lawfully on 
the premises which was grossly excessive in duration and frequency and which 
caused psychological consequential harms at the H3 level or higher. 

The only other meaningful guidance regarding the technical criteria to establish a persistent physical 
abuse claim is found in Appendix IX: Instructions for Adjudicators.   

                                                     
1 The Adjudication Secretariat is developing a secure decision database to make selected decisions available to 

the parties.  Complex track decisions involving the OWA category will be published in this format in the 
future.  The decisions will be redacted to protect privacy interests. 
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At 33 and 34 of the IAP, under the heading “D. Other Wrongful Acts,” adjudicators are instructed as 
follows: 

This (OWA) category is intended to provide compensation for wrongful acts not 
listed within the Compensation Rules which have caused the defined level of 
psychological consequential harms.  If the basis for a claim being asserted in this 
category is described in another category, the latter must be applied to the claim. 

… 

In all OWA claims, the standard for proof of causation and the assessment of 
compensation within the Compensation Rules is the standard applied by the courts 
in like matters. 

At 34 of the IAP, under the heading “1. The Proven Acts,” adjudicators are instructed as follows: 

The first step in applying the framework is to determine which acts of abuse have 
been proven on the civil standard of proof. 

Finally, at 35 of the IAP under the heading “2. Consequential Harms,” adjudicators are instructed as 
follows: 

In the complex issues track, harms must be proven to have been caused by one or 
more continuing claims, and compensation must be assessed within the 
Compensation Rules, using the same standards a court would apply in like matters. 

From the definition and the additional instructions, a number of general observations can be made.  
First, in order for a persistent physical abuse claim to be successful, each element in the definition 
must be established on a balance of probabilities.  Second, the persistent physical abuse branch does 
not deal with physical assaults that cause serious physical injuries (as such claims are dealt with in the 
“PL” category of the standard track).  Third, causation and the assessment of damages are to be dealt 
with according to usual court standards—which presents a challenge given that courts do not utilize a 
category or point system in dealing with these issues. 

Let’s now turn to the required elements of the persistent physical abuse branch of the OWA category. 

A. The First Element—“Being Singled Out” 

The first element of the test for persistent physical abuse is that the Claimant must have been “singled out.” 

This is an important element of the test.  It recognizes that it is one thing to receive persistent physical 
abuse if the claimant has been treated “the same” as everyone else and quite another to have been 
singled out.  Being singled out adds to the trauma of the physical abuse by sending various messages to 
the victim, including that there must be something wrong with the victim, the victim’s situation is 
hopeless, the victim is helpless, etc.  Understandably, this element exacerbates the serious consequences 
that are typical in IRS cases. 

Next, it is important to consider what the words “singled out” actually mean.  In the decided cases, 
adjudicators have accepted that the words “singled out” mean that the claimant was picked on, targeted 
and/or treated differently from most of the other students.  Adjudicators have also accepted that being 
“singled out” does not require that the claimant was literally the only person who was picked on.  This 
is a good thing because, if it were otherwise, the use of this category would be narrowed down to the 
point of having no meaningful purpose. 

According to the decided cases, the claimant can be part of a smaller group, perhaps with identifiable 
characteristics.  For example, a small group of bed-wetters or children who become scapegoats can be 
“singled out.” 
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In J-10135, Adjudicator Love analyzed the issue as follows: 

In my view “singling out” may encompass arbitrary punishments, that is punishment 
imposed without reason, but not necessarily so.  Singling out may also be achieved 
by the consistent, repetitive and unrelenting punishment of a child.  Here the 
evidence was that the claimant was “always one of the ones punished” and that while 
the claimant did recognize other persons “in the line of students to be punished” not 
one was “in the line” of students to be punished as consistently as she was. … 

I accept claimant’s counsel’s arguments that “singling out” may not necessarily 
involve identifiable characteristics.  In some of the cases children that were singled 
out were part of a different cultural group – e.g. Chilcotin students or dance group 
students.  In my view children can be singled out because a staff person considers 
them a “bad”, “rebellious” or “problematic student.”  This is not a discernable 
physical or cultural characteristic but rather a conduct based or behavioural 
characteristic.  The conduct of the student becomes the label or differentiating 
characteristic.  [The claimant], as a result of her conduct was probably likely (sic) 
labelled by the residential school staff as a “bad, rebellious or problematic student.” 
…  In the context of these schools rebellious spirits needed to be crushed to achieve 
the governmental purpose of assimilation.  To state that “a student was punished 
more just because they engaged in more of the behaviours” in my view essentially 
blames the child for her conduct.  Children are not adults and are not accountable at 
law for their actions.  Measuring her conduct as if she were an adult capable of a 
“cause and effect analysis” and rational decisions is not helpful in determining 
singling out.  As a result of her continuing “bad behaviour” she was treated 
differently than other students. 

Children can be singled out if they are labelled as “bad children” through repetitive 
unending punishment.  The message that is sent through the punishment is that “I 
am worthless and deserving of punishment.”  In the labelling of a person as a bad 
person or bad student there is a “singling out” or a differentiation of the student from 
the rest of the students.  Making an example of a person, such as consistently 
punishing that person is a form of singling out.  Persons who are labelled “bad” are 
often observed more rigorously, cut less slack and punished more often.  They 
become scapegoats and the objects of ridicule by their peers. 

… 

I am satisfied that [the claimant] has established that she was singled out for grossly 
disproportionate abuse.  Part of the reason that she was singled out was that she 
persisted in conduct which was disciplinary in nature.  She may have had motives 
such as wanting to be kicked out of school, generally defiant or resistant with regard 
to school rules, or angry with regard to her treatment (sic).  In my view the reasons 
for [the claimant’s] behaviour are less relevant than the consequences of her 
behaviour which resulted in her being treated differently. 

Similar reasoning was followed by Adjudicator Orr in Q-10017, Adjudicator Halvorson in T-10506 
and S-12074, Adjudicator Campbell in L-10184 and Adjudicator Gelfand in B-12964. 

B. The Second Element—“By an Adult Employee or Other Adult Lawfully on the 
Premises” 

The requirement that persistent physical abuse be inflicted “by an adult employee or other adult 
lawfully on the premises” makes it clear that this OWA category does not apply to physical abuse 
perpetrated by other students (unless, perhaps where the student is directed to inflict physical abuse on 
another student and is, in effect, the “instrument” of physical abuse by an adult). 

In several cases, Canada has argued that adjudicators must isolate the acts of individual adults to 
determine if those acts, on their own, meet the criteria of the persistent physical abuse branch.  This  
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approach has been rejected in the decided cases.  Adjudicators have accepted that they are to consider 
the collective acts of all adults involved in singling out the claimant for physical abuse. 

In Q-10017, Adjudicator Orr reasoned as follows: 

Canada further submitted that the meaning of this aspect of the compensation matrix 
is that it only applies where there is one student singled out by one employee.  It is 
pointed out that the wording is in the singular and does not contemplate a 
cumulative effect of the actions of several employees. 

I cannot agree with this position.  It seems to me that the compensation rules should 
be interpreted in a “purposive” manner.  They should be interpreted to reflect that it 
is the intent of this process to compensate students who were subjected to grossly 
excessive and persistent abuse.  I cannot see that it would make sense to compensate a 
student who was excessively abused by one adult employee but then not compensate 
a student who is excessively abused by two or more adult employees. 

Similarly, in L-10184, Adjudicator Campbell reasoned as follows: 

Canada argues that I must look at the abuses by the two employees individually and 
not collectively.  Canada argues that because the paragraph states, “an adult employee 
or other adult lawfully on the premises,” it must mean that they must be assessed 
separately.  I do not accept Canada’s argument in this regard.  I would like to use an 
example of where a group of employees each individually singles out the same 
student and physically abused that student, but not quite to the point where it met 
the test of grossly excessive in duration and frequency.  The totality of the actions by 
all of the employees may certainly reach the test as to being grossly excessive in 
duration and frequency and I do not believe Canada can use the defence that 
individually they do not prove excessiveness.  I do not believe this could reflect the 
intent of the section of Other Wrongful Acts which is intended to compensate 
students who suffered psychological harms at the H3 level or higher as a result of 
these other wrongful acts.  To conclude otherwise would be to allow students to 
suffer the hams at level H3 and yet not be compensated.  As indicated earlier, I reject 
Canada’s argument and find that I can look at the totality of the acts perpetrated by 
all employees who were involved if [the claimant] was in fact being singled out by 
one or more of them. 

Finally, in rejecting Canada’s argument that “an adjudicator has to look at the actions of each actor 
and assess whether the actions of that actor amount to an otherwise wrongful act,” in J-10135, 
Adjudicator Love reasoned: 

Further, in applying a purposive approach it makes little sense to allow Canada an 
escape from liability simply because the assaults were perpetrated by more than one 
perpetrator as pointed out by Adjudicator Orr in Q-10017.  From a harms 
perspective it is likely worse for the child if there are “multiple actors” involved in 
perpetrating abuse.  From the child’s perspective it is easier to avoid one rather than 
many perpetrators.  More than one perpetrator also in the mind of a child would 
make the actions worse reinforcing the message “I must be different or less worthy 
otherwise ‘everyone’ would not treat me that way.” 

C. The Third Element—“For Physical Abuse” 

At the outset, it is critical to repeat that there is no defined “standard of the day” in the IAP.  That is 
intentional.  In the persistent physical abuse branch, compensation does not depend on the “nature” of 
the individual acts.  Quite simply, the persistent physical branch explicitly considers only “duration 
and frequency” and not the “nature” of physical abuse perpetrated.  This branch looks at a series of 
events which, collectively, constitute serious abuse.  It is not concerned with the “seriousness” of any 
one particular assault. 
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In this branch, compensation is awarded for intentional applications of force that also meet the 
“grossly excessive in duration and frequency” criterion.  In the decided cases, Adjudicators have 
accepted that slapping, spanking, strapping, hitting with a ruler, ear pulling, hair pulling and the like 
are all forms of “physical abuse” to be considered in this branch of the OWA category. 

D. The Fourth Element—“That is Grossly Excessive in Duration and Frequency” 

In this element, the requirements are conjunctive so that duration and frequency must both be 
established to have been “grossly excessive.”  The standard for what is considered “grossly excessive” is 
not defined and there is no ability for any party to seek, obtain or introduce expert evidence on the 
issue.2  The “grossly excessive” standard is, therefore, left to the adjudicator’s best judgment. 

While the physical abuse in this branch of the OWA category must be grossly excessive in duration 
and grossly excessive in frequency, the two concepts must, in my view, be considered together to some 
extent.  For example, weekly abuse for two months would not likely be considered grossly excessive in 
duration and frequency while weekly abuse for ten years surely would. 

In my view, the “grossly excessive” standard must be measured against what would be expected and 
acceptable in Canadian society at large and not against what we have been hearing about in IRS abuse 
cases.  The IAP is intended to compensate for abuses that Canadian society can easily identify as being 
very serious in relation to the general experience of our society.  What is “seriously abusive” in the 
sense of being “grossly excessive”, therefore, cannot be measured against the worst of the experiences 
that have been uncovered to date.  That would defeat and undermine the purpose of the IAP. 

In J-10135, Adjudicator Love dealt with this criterion as follows: 

The Model drafters did not give a definition of what “grossly excessive in duration 
and frequency means.”  I decline to give a comprehensive definition and think that it 
simply makes more sense to consider whether on the facts proven, the standard has 
been met.  I note that as an adjudicator I have heard many cases of physical and 
sexual abuse.  [The claimant’s] experience does not come close to the worst of those 
cases.  It is important, however, that I be careful when I assess evidence not to be 
“too jaded” in the fact finding process.  As adjudicators we have heard evidence of 
some of the worst cases of child abuse in one of the saddest chapters of Canadian 
history.  Most of what one hears should not have taken place in any civilized society 
and did not, from my experience in hearing cases, take place generally in the homes 
that the children were taken from.3  Much of the conduct is criminal conduct 
forbidden by the applicable Criminal Code and therefore conduct generally not 
tolerated in society. …  On the whole I have heard cases where the force and impacts 
of the acts are much more severe than the present case, but the interesting part of the 
OWA category is that it is not defined by standards of the day and is something 
which involves psychological rather than physical harm.  I accept the argument of 
claimant’s counsel that I must be careful in assessing the allegations not to measure 
this against the worst of the cases that I have heard to arrive at a decision as to 
whether the conduct alleged is grossly excessive in duration and frequency. …  

Here, there appears to be a relentless nature to the conduct which occurred, as 
counsel put it day after day, week after week, month after month and year after year.  
In my view physical punishment administered every day for four years by the main 
supervisor is grossly excessive in duration and frequency. …  In making this finding I  

                                                     

2 See pages 9 – 12 and 25 – 27 of the IAP. 

3 Adjudicator Love’s footnote reads “In my adjudicative experience claimants rarely admit to much in the 
way of pre-school difficulties.  This is often consistent with common-sense as most children love their 
parents regardless of how they are treated.” 
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do not really need to consider the actions of the teacher as the actions of the main 
supervisor are sufficient to meet the test.  On an additive basis, considering all the 
actions, the teacher’s actions only reinforce my conclusion.  … 

Adjudicator Love awarded this claimant 20 points in the OWA category for this abuse. 

To similar effect, in L-10184, Adjudicator Campbell dealt with the issue in this way: 

…  The words “grossly excessive” refer specifically to duration and frequency of the 
physical abuse.  [The claimant’s] evidence was that this type of abuse, particularly at 
the hand of Brother (X), went on for a period of approximately five years.  To 
conclude that being strapped three times in one month is not all that frequent is to 
ignore the fact that this went on month after month, year after year.  The 
compounding effect of that leads me to the conclusion that the types of abuse that he 
was suffering, including the ear pulling, the hair pulling, the knuckling of the head and 
the strappings, each of which were occurring three or four times per month for five 
years, in its totality, [including the incidents involving Sister (Y)] would lead one to no 
other conclusion than that the physical abuse [the claimant] was suffering was grossly 
excessive in both duration and frequency, especially when compared to the way other 
students at this school at this time were being punished by Brother (X) and Sister (Y). 

Adjudicator Campbell, awarded this claimant 20 points for the abuse described.   

To give a broader perspective on the types of conduct captured by the “grossly excessive” element and 
points to be awarded I note that: 

1. In Q-10017, Adjudicator Orr awarded the claimant 20 points for physical abuse which was 
“almost daily and often on more than one occasion each day persistently for at least three years”; 

2. In T-10506, Adjudicator Halvorson awarded the claimant 20 points for physical abuse that was 
administered almost daily for about four years; 

3. In B-12964, Adjudicator Gelfand awarded the claimant 15 points for physical abuse that occurred 
at least several times a week for a period of about a year; and 

4. In S-12074, Adjudicator Halvorson awarded the claimant 25 points for nearly daily physical 
abuse that occurred for nearly an entire school year. This abuse was perpetrated by three 
different staff members. 

Given that the OWA category has a 5–25 point range, it seems that a wider range of conduct than was 
dealt with in these cases is intended to be captured by the persistent physical abuse category. 

IV. The Psychological Abuse Branch 

At 3, the IAP defines the psychological abuse branch of the OWA category as follows: 

Any other wrongful act committed by an adult employee or other adult lawfully on 
the premises which is proven to have caused psychological consequential harms at 
the H4 or H5 level. 

At 33 and 34, under the heading “D. Other Wrongful Acts,” the IAP provides these additional 
instructions to adjudicators: 

For the purpose of this category, a wrongful act, other than the specified act of 
physical abuse of grossly excessive duration and frequency, is one which 

1. was committed by an adult employee or other adult lawfully on the premises, 

2. is outside the usual operational practices of the IRS at the time in question, and, 

3. exceeds recognized parenting or caregiving standards at the time. 
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Together with the additional instructions cited in the persistant physical abuse section of this paper, 
several observations can be made about the psychological abuse branch of the IAP.  First, an other 
wrongful act in this branch of the OWA category must be proven to have occurred on a balance of 
probabilities.  Second, such a wrongful act cannot be an act of physical or sexual abuse as those acts are 
captured exclusively in the SL, PL or persistant physical abuse categories of the IAP.  Finally, 
causation and the assessment of compensation must be dealt with according to the same standards a 
court would apply in like matters. 

To date, I am aware of only one decided (and successful) claim within the psychological abuse branch 
of the OWA category.  The claim is under review by Canada.  I will, therefore, deal with the elements 
of the psychological abuse branch of the IAP with only limited support from decided claims. 

A. The First Element—“Any Other Wrongful Act” 

As noted, an other wrongful act in this branch of the OWA category must be something other than an 
act of physical or sexual abuse.  The only limits are that the act must be outside the usual operational 
practices of the IRS at the time in question and must exceed recognized parenting or caregiving 
standards at the time.  These limits will be dealt with below. 

Prior to the IAP coming into force, I gave some thought to what I might look for when interviewing 
prospective OWA claimants.  Verbal abuse, wrongful confinement, inhumane punishments, 
humiliating acts and being forced to witness abuse of others all jumped immediately to mind, as such 
acts can and do cause serious psychological consequences.  In the lone decided case I am aware of, S-
12074, Adjudicator Halvorson found that forcing the claimant to parade in front of the other students 
with wet sheets on his head was one type of conduct captured by this branch of the OWA category. 

It is an open question whether conduct we might characterize as neglect or negligence would be 
considered a “wrongful act” for the purposes of this branch of the OWA category.  Any counsel or 
claimant advancing such a claim will have to contend with the argument that the IAP is designed to 
deal with intentional acts of abuse rather than errors in judgment, poor care or omissions.  I do not 
think it would useful for me to speculate on the outcome in purely hypothetical scenarios.  The best I 
can do is advise counsel contemplating such a claim to be careful that they can characterize the 
conduct at issue as a wrongful act and to fully apprise the claimant of the risks associated with 
advancing a novel claim. 

When contemplating a psychological abuse claim, counsel should also keep in mind that case law, 
while perhaps providing insight or inspiration, does not apply to this aspect of an OWA claim.4  In 
other words, the criteria to be met are only those set out in the IAP and not additional or different 
elements associated with a particular recognized cause of action. 

B. The Second Element—“Committed by an Adult Employee or Other Adult 
Lawfully on the Premises” 

This element is the same as the third element of the persistent physical abuse branch of the OWA 
category and the same comments, as presented earlier in this paper, apply. 

C. The Third Element—“Outside the Usual Operational Practices of the IRS at 
the Time in Question” 

This is an element that is unique to the psychological abuse branch of the OWA category and, not 
surprisingly, was in dispute in the decided claim of S-12074. 

                                                     

4 See instructions at 31 of the IAP. 
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For my part, I believe the “outside the usual operational practices” element was intended to exclude 
awards for practices or methods of discipline that were part of the normal and expected operation of 
Indian Residential Schools.  I do not believe these words were intended to exclude awards for 
“abusive” practices—such as locking children in confined spaces for extended periods of time, 
subjecting children to dehumanizing verbal abuse, draping wet sheets over children’s heads and the 
like. 

Imagine, for example, that a particular supervisor locked every child in a dark closet for several hours 
on a weekly basis while at the IRS.  The IAP, in my view, should not and would not exclude a claim 
by a seriously traumatized claimant because the practice was an “usual operational practice.”  “Usual,” 
in this context, must mean a “legitimate” and “not wrongful” practice. 

Borrowing some words from an exchange of emails with my colleague David Paterson: 

Some children were very distressed at having to take group showers.  Some were 
upset at having their long hair cut.  These were “usual” practices whose purpose, 
however misguided, was directed to hygiene, order and the like.  Where the “usual” 
or more likely “common” practices at an institution were directed to humiliation, 
inciting contempt and the like, its frequency is not a defence.  If it was “usual” at an 
institution to call children stupid savages and their parents evil devil-worshipers, and 
if such conduct were (sufficiently) traumatizing, it would be compensable. 

From my days litigating IRS abuse claims, I have seen various documents, including Indian Affairs 
Branch Manuals, that set out expected or “usual” operating practices for IRSs across Canada.  These 
materials do not promote or condone practices designed to humiliate or otherwise injure students.  In 
fact, they promote the approach that a firm (presumably caring) parent would take. 

In S-12074, no written materials concerning “usual operational practices” were before Adjudicator 
Halvorson.  He dealt with the issue in this way: 

… No documentary evidence was tendered to show what the usual operational 
practices were during the year the Claimant attended.  I understand there may be 
documentation concerning these practices, at least for residential schools generally, 
but counsel could not agree on tendering any of this.  Therefore, the best I can do is 
attempt to deduce what the practices were and whether they excused the school from 
liability for the alleged abuse. 

It is not entirely clear whether the IAP intended that the school prove the ‘usual 
operational practices’ as a defence to the Claimant’s allegations, or whether the 
Claimant must assume the burden of proving as one of the elements of his case, that 
the abuse is ‘outside’ the usual operational practices, a heavy burden indeed.  While I 
make no ruling on this issue as it is not essential to my decision, I must say that 
because this complex track process is in effect, civil litigation, the defendants should 
prove the practices if they choose to rely on them to defeat a claimant’s allegations.  
That would be more consistent with a civil litigation approach than the opposite 
would be. 

The only evidence of ‘usual operational practices’ was the fact the soiled bed sheet 
punishment was obvious and it was not stopped, so it must have been condoned.  As 
well, the special sleeping area for bed-wetters must have been arranged by the school 
and therefore, condoned.  Hence, it would seem these actions were indeed, part of 
the ‘usual operational practices’ as St. Eugene’s at the time the Claimant resided 
there.  But that rationale is weak and leads to an unconvincing conclusion. 

But were these practices reasonable?  Am I even permitted to assess reasonableness 
and rule whether the practices excuse the abuse?  I conclude I have this authority 
particularly where as here, there was no documentary evidence to assist in 
ascertaining the prevailing practices.  The ‘skunk hollow’ segregations could be 
viewed as hygienic and in the best interests of the health of all students.  However,  
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parading a student with a wet bed sheet on his head is so grotesque it could never be 
justified on the basis it was part of the ‘usual operational practices’ at the school.  St. 
Eugene’s simply could not have a legitimate practice permitting this behaviour. 

In my next claim involving the psychological abuse branch, I asked Canada to provide all available 
written materials dealing with the “usual operational practices” at the IRS in question.  Canada 
completed the necessary additional research and complied with my request.  I strongly recommend 
that counsel obtain production of such materials well in advance of any hearing dealing with the 
psychological abuse branch of the OWA category.  To avoid the prospect of adjournments and 
recalling claimants, the request should be made no later than the pre-hearing teleconference and 
complied with no later than a month or so before the hearing. 

D. The Fourth Element—“Exceeds Recognized Parenting or Caregiving 
Standards at the Time” 

The IAP does not define “recognized parenting or caregiving standards at the time” and the IAP does 
not allow the parties to tender expert evidence on this, or any other, issue.5 

I am comfortable saying that most, if not all, adjudicators will be in a position, based on their own life 
experience, to decide whether a particular “wrongful act” exceeded recognized parenting or caregiving 
standards at the time.   

In some cases, however, this might be supplemented by evidence from the claimant, or others, about 
how they were treated by their own parents or caregivers. 

In some cases, however, the practices of the claimant’s parents or caregivers may have been likewise 
“wrongful” and “unacceptable.”  In line with my comments about the “outside the usual operational 
practices” element, the fact that an offensive practice was followed by others does not make it a 
“recognized” and, therefore, acceptable standard.  Name-calling, belittling, intimidating, terrorizing 
and humiliating children has never been a “recognized” or acceptable parental standard.  This 
reasoning should not be troubling to adjudicators. 

V. Causation of Serious Psychological Harms 

The final element in both branches of the OWA category is that the wrongful conduct must have 
caused serious psychological consequences—at the H3 level or higher in the persistent physical abuse 
branch and at the H4 level or higher in the psychological abuse branch. 

Much (probably way too much) judicial and academic ink has been spilled on the topic of causation.  I 
do not propose to work through the cases in detail as there are full day CLE courses dedicated to that 
topic.6  Rather, I will boil down the concepts to relatively straightforward and practical terms and give 
my thoughts, supported by the decided complex track cases, on how “court standards” translate to the 
complex track of the IAP. 

For a very long time, and rightly so, Canada and other institutional defendants have taken great pains 
to ensure courts do not conflate causation for liability purposes with causation pertaining to the 
assessment of damages. 

                                                     
5 See pages 9 – 12 and 25 – 27 of the IAP. 

6 I expect all competent IAP practitioners to have a good working knowledge of the leading cases on 
causation.  At a minimum, counsel should be familiar with Athey v. Leonati, [1996] S.C.R. 458, Blackwater 
v. Plint, 2005 SCC 58, M.B. v. British Columbia, 2003 SCC 53, E.D.G. v. Hammer, 2003 SCC 52, T.W.N.A. 
v. Clarke, 2003 BCCA 670 and Resurfice Corp. v. Hanke, 2007 SCC 7. 
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In T.W.N.A. v. Clarke,7 the BC Court of Appeal succinctly drew the distinction this way: 

15  In simple terms, a tort is comprised of a duty of care owed by the defendant to the 
plaintiff and a breach of that duty that causes loss and damage to the plaintiff.  Proof of 
those elements is proof of liability.  The extent of the liability is determined on an 
assessment of damages, which follows the finding of liability.  … 

16  Determining the cause of loss and damage must be kept separate from the 
assessment of damages to compensate for that loss and damage, since different 
principles govern the two questions. 

To similar effect, in Blackwater v. Plint,8 the Supreme Court of Canada writes: 

78  It is important to distinguish between causation as the source of the loss and the 
rules of damage assessment in tort.  The rules of causation consider generally whether 
“but for” the defendant’s acts, the plaintiff’s damages would have been incurred on a 
balance of probabilities.  Even though there may be several tortious and non-tortious 
causes of injury, so long as the defendant’s act is a cause of the plaintiff’s damage, the 
defendant is fully liable for that damage.  The rules of damages then consider what the 
original position of the plaintiff would have been.  The governing principle is that the 
defendant need not put the plaintiff in a better position than his original position and 
should not compensate the plaintiff for any damages he would have suffered anyway: 
Athey. 

That adjudicators are likewise to separate causation for liability purposes from causation as it relates to 
the assessment of damages is clear from the instructions to adjudicators cited above.  For ease of 
reference, I will repeat the relevant instructions from pages 34 and 35 of the IAP. 

At 34, the IAP provides: 

In all OWA claims, the standard for proof of causation and the assessment of 
compensation within the Compensation Rules is the standard applied by the courts in 
like matters.  (Emphasis added.) 

At 35, the IAP provides: 

In the complex issues track, harms must be proven to have been caused by one or more 
continuing claims, and compensation must be assessed within the Compensation Rules, 
using the same standards a court would apply in like matters.  (Emphasis added.) 

I will address causation as it applies to liability first.  I will then turn to the separate question of the 
assessment of compensation within the IAP. 

A. Causation to Establish Liability 

In W.R.B. v. Plint,9 then Chief Justice Brenner of the Supreme Court of BC nicely summarized the 
general approach to assessing causation for liability purposes as follows: 

370  In Athey, after he set out the “General Principles” at paragraphs 13-20 of his 
reasons, Major J. applied them to the facts of that case.  His formulation at para 41 of 
the ramifications of these “General Principles” can be adapted here where the plaintiffs 
allege psychological injury arising from sexual assaults in the presence of other 
psychologically traumatic circumstances in their lives: 

                                                     
7 2003 BCCA 670 at paras. 15 and 16. 

8 2005 SCC 58 at para. 78. 

9 2001 BCSC 977 at para. 370, aff’d 2003 BCCA 671 and 2005 SCC 58. 
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(1) If the psychological injury would have occurred at the same time, without the 
injuries sustained in the sexual assault, then causation is not proven; 

(2) If it was necessary to have both the sexual assaults and the other life 
circumstances for the psychological injury to occur, then causation is proven since 
the psychological injury would not have occurred but for the sexual assaults; 

(3) If the sexual assaults alone could have been a sufficient cause, and the other life 
circumstances alone could have been a sufficient cause, then it is unclear which was 
the cause in fact of the psychological injury.  The trial judge must determine, on a 
balance of probabilities, whether the defendant’s sexual assault(s) materially 
contributed to the psychological injury. 

In the context of OWA claims, this same approach can be taken.  The approach can be more 
accurately restated by simply replacing the words “psychological injury” with the words “H3 (or H4 
or H5 as the case may be) harms” in this paragraph of Chief Justice Brenner’s decision. 

In applying this framework to determining causation for the purpose of establishing liability, the 
claimant must first establish psychological consequential harms at the requisite level. 

Looking first to the IAP, at 34 and 35, under the heading “II. Application of the Compensation Rules,” 
the IAP instructs adjudicators as follows: 

The Compensation Rules were expressly designed to avoid a mechanistic approach to 
compensation by recognizing that a relatively less serious act can have severe 
consequences, and vice versa.  They accomplish this goal by requiring both an 
objective assessment of the severity of the abusive act, and then a distinct and highly 
subjective assessment of how that act affected the individual Claimant.  Accordingly, 
the categories defining acts and harms must be assessed separately, and the words in 
each category must be read purposively within their respective contexts. 

In particular, in determining the level of harm suffered by a Claimant, adjudicators 
are to consider each of the five categories as a whole, and in relation to the other 
categories, rather than focussing on isolated words within a given category.  This 
IAP calls for a contextual consideration, having particular regard to the headings for 
each category, in order to determine which of the categories best reflects the 
Claimant’s proven level of harms resulting from compensable abuse.  (Emphasis in 
original.) 

… 

After the assignment of points for the proven acts has been determined, the next step 
is to assess any proven consequential harms which flowed from the proven acts. … 
This is done by reference to the consequential harms categories. 

A Claimant must provide evidence or there must be expert evidence to prove each 
asserted harm on the balance of probabilities. 

In a straightforward case where the OWA abuse is very clearly the dominant source of harm in a 
claimant’s life, the causation analysis is likewise straightforward.  Much like a standard track case, the 
adjudicator will consider the harms suffered by the claimant as a whole to determine which harm 
category best reflects the totality of the harms.  If that category is high enough, then liability will be 
found and points for harms awarded. 

But what if the claimant’s life is littered with other abuses, tragic events and losses?  How does the 
adjudicator approach causation then? 

The life of a typical IAP claimant is influenced by a great number of events.  There are usually a 
bundle of harms resulting from a bundle of these events.  It is the interplay between all of a claimant’s 
life’s events that “cause” the full spectrum of harms.  In most cases it is difficult, if not impossible, to  
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parse out specific harms and link them exclusively to specific events.  In such cases, it doesn’t much 
matter what legal language is chosen—“but for,” “material contribution” or “indivisibility”—the 
bottom line is that if the Other Wrongful Act at issue is a necessary cause of the full extent of the 
harms suffered by the claimant and the full extent of the harms is at the requisite level, then liability is 
made out.  Using the most common and comfortable legal language, the inescapable conclusion is that 
“but for” the Other Wrongful Act, the claimant would not have suffered harms to the requisite level. 

There are two complex track decisions that tackle this issue head on and, in my view, correctly.  In 
both cases, the adjudicators first made findings of the full level of harms suffered by the claimants as if 
they were in the standard track.  As will be discussed shortly, they then made adjustments to the 
points awarded within the applicable harm category at the secondary stage of the causation analysis – 
namely the assessment of damages. 

In B-00888, the claimant suffered extensive sexual abuse and was in the complex track in pursuit of an 
actual income loss award.  The parties agreed that whether applying the but for or material 
contribution test, causation of significant harms was made out.  However, Deputy Chief Adjudicator 
Shapiro had to turn his mind to the correct approach to causation and the assessment of compensation 
and he put his conclusions this way: 

Viewed in its totality, the evidence easily justifies a finding of “harm resulting in 
some dysfunction” or Level 4 harms.  I assess harms at 19 points.  This is the amount 
I would have awarded had the case been heard in the Standard Track.  It is important 
to make this assessment before making any deductions for the secondary aspect of 
the causation analysis (particularly in OWA cases where a case originally assessed 
with H3 might drop below H3, which could make it non-compensable). 

I cannot think of a more succinct way to state the correct approach.  I would only say that the 
reference to H3 in the quoted paragraph refers only to an OWA case in the persistent physical abuse 
branch.  The reference would have to be to H4 or H5 if the claim were proceeding in the 
psychological abuse branch. 

In S-12074, both branches of the OWA category were in issue.  Adjudicator Halvorson followed the 
approach outlined by Deputy Chief Adjudicator Shapiro in dealing with liability issues and the 
assessment of compensation.  Adjudicator Halvorson’s decision will be dealt with in more detail 
below. 

B. The Assessment of Compensation 

Once liability is established, the next step is to assess compensation.  As for a standard track case, the 
idea is to award points for Acts, Harms, Aggravating Factors and Opportunity Losses.10  
Compensation is then “assessed” by translating the points into dollars using the table on page 6 of the 
IAP. 

In the complex track, the task is not as straightforward as in the standard track because the IAP, as we 
have seen, dictates that “compensation be assessed within the Compensation Rules, using the same 
standards a court would apply in like matters.”   

The obvious starting point is the case law.  In Blackwater v. Plint,11 the Supreme Court of Canada 
described the exercise this way: 

                                                     
10 This does not apply to claims which seek awards for Actual Income Loss.  If an Actual Income Loss award 

is made, no award of points is made for Opportunity Losses.  See the instructions at page 37 of the IAP. 

11 2005 SCC 58 at para. 74. 
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74  The calculation of damages for sexual assault to Mr. Barney is complicated by 
two other sources of trauma: (1) trauma suffered in his home before he came to 
AIRS; and (2) trauma for non-sexual abuse and deprivation at AIRS that was statute 
barred.  In reality, all these sources of trauma fused with subsequent experiences to 
create the problems that have beset Mr. Barney all his life.  Untangling the different 
sources of damage and loss may be nigh impossible.  Yet the law requires that it be 
done, since at law a plaintiff is entitled only to be compensated for loss caused by the 
actionable wrong.  It is the “essential purpose and most basic principle of tort law” 
that the plaintiff be placed in the position he or she would have been in had the tort 
not been committed: Athey v. Leonati, [1996] 3 S.C.R. 458, at para. 32.  (Emphasis in 
original.) 

In the context of the complex track, in B-00888, Deputy Chief Adjudicator Shapiro translated the 
concepts succinctly as follows: 

Once causation is established for liability purposes, a secondary analysis needs to 
occur, which is to consider the extent of damages that the defendant is liable for.  
The Adjudicator must assess a claimant’s original position and only assess damages 
for the extent to which a harm flowing from a compensable act caused damage over 
and above the claimant’s “original position.”  That is one of the complicating features 
of this case, because there were other factors in the claimant’s life that could have 
been the cause of his proven harms. 

In the result, Deputy Chief Adjudicator Shapiro applied a 30% original position deduction to reduce 
his award for harms at the H4 level from 19 points to 13.3 points (which he then rounded up to 14 
points). 

In S-12074, Adjudicator Halvorson found that other wrongful acts (both branches) had materially 
contributed to harms at the H4 level.  He assessed these harms at 16 points and then, based on an 
expert report, applied a 60% original position deduction leaving a net award for harms of 7 points 
(after rounding up).  In S-12074, Adjudicator Halvorson also found that the claimant had suffered a 
chronic inability to obtain employment and awarded 21 points for this loss.  As some of the 
opportunity loss was related to other tragic events in the claimant’s life and some to periods of 
incarceration,12 Adjudicator Halvorson applied a 70% original position deduction leaving a net award 
for opportunity loss of 7 points (after rounding up). 

Regarding aggravating factors, no original position deduction was made in B-00888.  The aggravating 
factor award was based on the full point award for acts and harms.  In S-12074, the aggravating factor 
award was based on the full point award for acts but the reduced point award for harms.  The proper 
approach to this issue will emerge in future cases, perhaps in a review decision.  Claimant’s counsel 
pursuing complex track claims ought to obtain a copy of B-00888 from their adjudicator and advocate 
the reasoning used by Deputy Chief Adjudicator Shapiro. 

Before leaving the topic of assessment of compensation it is only fair for me to highlight that S-12074 
is subject to review and that one of Canada’s arguments is that original position deductions must be 
made as part of the determination of liability.  While only time will tell, in my view, Canada’s 
position is at odds with the wording of the IAP and the “court standards” to which the IAP refers. 

The flaw in Canada’s thinking on this point is, with respect, relatively easy to expose.  Just because 
other events inherent in a claimant’s “original position” contribute to harms, does not change the 
character of the harms suffered from, for example, “harm resulting in some dysfunction” (H4) to  

                                                     

12 H.L. v. Canada, 2005 SCC 25 and British Columbia  v. Zastowny, 2008 SCC 4 are regularly cited for the 
proposition that, except in cases of wrongful conviction, pecuniary awards will not be made where the loss 
results from a period of incarceration.  This principle does not apply in standard track cases (which are 
governed only by the IAP Rules and not by case law) and may be challenged in future OWA claims. 
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“some detrimental impact” (H2).  The “dysfunction” is still caused at law by the compensable act of 
abuse.  The original position deduction simply ensures the defendants do not compensate the claimant 
for harms they did not cause. 

Canada’s flawed reasoning is even more starkly exposed using the analogous example of opportunity 
losses.  An original position deduction of 50% from a 20 point OL4 award for a “chronic inability to 
retain employment” results in a 10 point award to the claimant.  The opportunity loss does not, by 
virtue of the original position deduction, become an OL2 award for an “inability to 
undertake/complete education or training resulting in underemployment, and/or unemployment.”  It 
is simply the case that the claimant’s chronic inability to retain employment is deserving of a reduced 
award of compensation because half of the loss was inherent in the claimant’s original position. 

VI. Conclusion 

The IAP has now been in effect for about two and a half years and thousands of claims have been 
adjudicated according to its terms.  There have been a relatively modest but growing number of OWA 
claims reaching the decision stage.  While there is no precedent in the IAP, analysis and outcomes are 
intended to be consistent.13  In my view, there have now been enough complex track decisions that 
some reliable conclusions can be draw on how to approach and analyse OWA claims.  Because the 
decisions are not generally available (at least not yet), my hope is that this paper has provided some 
practical and helpful guidance to IAP practitioners dealing with OWA claims.

                                                     

13 See page 17 of the IAP. 


