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Contact Fulton & Company’s Wills & Estates Team
if you have any questions regarding wills or estate matters.

To view past articles, visit our web site.
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*This article has been provided by Fulton & Company LLP for informational purposes only and is not to be
relied upon as legal advice. For legal advice on specific cases, please contact Fulton & Company LLP.

BY LYLE BACKMAN, Q.C. BY DANIEL CARROLL

In our last edition of Wills Matter, we described some of the typical duties of an executor/executrix 
of a Will.  In this edition, we address some of the legal ramifi cations for an executor who does not 
perform these duties satisfactorily.

In general, there are two things that you can do when an executor is acting improperly: 

1) apply to the courts to ‘prod’ the executor into action; or 

2) apply to the courts to remove the executor and substitute someone else.

For example, in cases where the executor delays excessively in applying for probate or administering 
the estate and distributing the assets, then an ‘interested person’ can issue a ‘citation’ to the executor 
to compel him or her to either fi le for probate within 14 days, or step down as executor, in which 
case someone else will be appointed.

 ere may also be times when an executor’s behaviour amounts to misconduct, and the courts may 
remove the executor.  For example, it may be misconduct where an executor: 

• attempts to benefi t fi nancially from his or her position as executor;

 stseretni tseb eht ro ytreporp etatse eht sregnadne taht gnihtemos od ot stimo ro tca emos seod  •
of the benefi ciaries; 

• is convicted of a felony, or

• has personal interests that confl ict with the best interests of the estate.

On the other hand, mere diff erences of opinion or even hostility between the executor and 
benefi ciaries will not necessarily be suffi  cient grounds for removal.  If the executor is acting fairly 
and in the best interests of the estate, then, essentially, everyone just has to learn to get along!

If you are concerned that an executor of a Will is not acting properly, you should seek the advice of 
an experienced Estates Lawyer.  Your lawyer will determine whether you are an ‘interested person’ 
and have the right to get involved, and will provide you with assistance in making the necessary 
court applications.*
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